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On March 18, 2020, Congress enacted the Families First Coronavirus Response Act
(“FFCRA”), which grants paid leave to employees who are sick due to COVID-19 or required to
take family and medical leave due to COVID-19. These requirements come into effect on April
1, 2020; and is in effect until December 31, 2020. The Department of Labor (“DOL”) will not
enforce the FFCRA provisions for a period of 30 days ending on April 17, 2020 if an employer
has made reasonable, good faith efforts to comply with the Act.

How do | know if my business is required to pay sick leave or expanded family and medical
leave under FFCRA?

FFCRA applies to private employers who employ fewer than 500 employees and certain
public employers. In determining whether the 500-employee threshold is met, employers must
count all full-time and part-time employees that it employs within the United States, including
employees on leave and temporary employees, on the date that the employee requests leave.
Typically, a corporation is considered a single employer and its employees are counted toward
the 500-employee threshold regardless of whether the employees work in the same location or
office. Workers who are independent contractors are not included for purposes of meeting the
500-employee threshold. Health care providers and emergency responders may be exempted
from paid sick leave or expanded family and medical leave requirements.

Small businesses with fewer than 50 employees may qualify for an exemption if the
leave requirements would jeopardize the viability of the business. A small business should
retain documentation showing that it meets one of the following criteria set forth by the DOL.
The authorized officer must determine that:

(1) The provision of paid sick leave or expanded family and medical leave would result in
the business’s expense and financial obligations exceeding available business revenues
and cause the small business to cease operating at a minimal capacity;

(2) The absence of the employee or employees requesting paid sick leave or expanded
family and medical leave would entail a substantial risk to the financial health or
operational capabilities of the small business because of their specialized skills,
knowledge of the business, or responsibilities; or

(3) There are not sufficient workers who are able, willing, and qualified, and who will be
available at the time and place needed, to perform the labor services provided by the
employee or employees requesting paid sick leave or expanded family and medical
leave, and these labor or services are needed for the small business to operate at a
minimal capacity.



The employer should retain documentation of its election of small business exemption in its
files but not send such documentation to DOL. It should be noted that the small business
exemption must be determined on a case by case basis for each employee, and that the
exemption is available only when the employee is seeking paid leave for qualified reason 5 (see
below)

When am | required to provide sick leave and how much?

All covered employers must provide employees two weeks of paid sick leave (up to a
maximum of 80 hours for full-time employees) for the following qualified reasons:

1) Employee is subject to a Federal, State or local quarantine or isolation order related
to COVID-19;

2) Employee has been advised by a health care provider to self-quarantine due to
COVID-19;

3) Employee is experiencing COVID-19 symptoms and is seeking a medical diagnosis;

4) Employee is caring for an individual subject to a quarantine order or is under self-
quarantine;

5) Employee is caring for a child whose school or place of care is closed (or child care
provider is unavailable) for reasons related to COVID-19;

6) Employee is experiencing any other substantially similar condition specified by the
U.S. Department of Health and Human Services.

The amount of paid sick leave owed to an employee depends upon the qualified reason
for the leave. An employee taking leave for reasons 1, 2 or 3 is entitled to his or her regular
rate of pay, up to a maximum of $511 per day. Regular rate of pay is calculated as the average
of the employee’s regular rate over a period of up to six months prior to the date on which the
employee took leave.

An employee taking leave for reasons 4, 5 or 6 is entitled to two-thirds of his or her
regular rate of pay, up to a maximum of $200 per day. A part-time employee is eligible for
leave for the number of hours that the employee is normally scheduled to work over that
period.

When am I required to provide expanded family and medical leave and how much?

In addition to two weeks of paid sick leave, an employer must provide up to ten
additional weeks of expanded family and medical leave (also referred to as child care leave) to
any employee that it has employed for at least 30 days when that employee is unable to work
due to reason 5. In other words, only employees who cannot work because he or she must
care for a child due to COVID-19 related reasons and who has been employed with the
employer for at least 30 days is entitled to 10 additional weeks of paid leave. The amount of
paid child care leave owed is two-thirds the employee’s regular rate of pay, up to a maximum of
$200 per day.




What if I already provide employees with paid leave? Do I still have to provide leave under
FFCRA?

Yes, paid sick leave and expanded family and medical leave under FFCRA is in addition to
employees’ preexisting leave entitlements, including Federal employees. An employee may
choose to use his or her existing paid vacation, personal, medical or sick leave to supplement
the FFCRA leave provisions. The employer may not require the employee to use existing paid
vacation, personal, medical or sick leave prior to using his or her leave under FFCRA.

May I authorize telework instead of providing leave to employees?

Yes, employers may permit employees to work from home or telework. Telework is
work for which normal wages must be paid and is not compensated under the paid leave
provisions of FFCRA. Even if an employer permits an employee to telework, an employee may
not be able to telework due to COVID-19 related reasons and may be entitled to paid sick leave
and expanded family medical leave.

Am | required to post a notice about FFCRA?

Yes, employers are required to post a notice regarding employee’s rights under the
FFCRA in a conspicuous place on its premises. The DOL has posted on its website posters that
meet the notice requirement,! questions and answers regarding the posting requirements and
as well as guidance for employers and employees on the new paid leave rules.? DOL has stated
that employers may meet the notice requirements by e-mailing the notice to employees or by
posting the notice on its website.

Am | eligible for payroll tax credits under FFCRA?

Yes, covered employers are eligible for 100% reimbursement for sick leave and child
care leave paid under FFCRA through payroll tax credits. Eligible employers who pay qualifying
sick or child care leave will be able to retain an amount of the payroll taxes equal to the amount
of leave paid rather than deposit them with the Internal Revenue Service (“IRS”).? If there are
not sufficient payroll taxes to cover the cost of qualified sick and child care leave paid,
employers will be able to file a request for an accelerated payment from the IRS.

Are the paid leave provisions under FFCRA retroactive?

No, paid leave provisions under FFCRA are not retroactive and do not apply to any leave
taken prior to April 1, 2020.

Can | terminate employees while they are on sick leave or expanded family medical leave?



An employer may furlough employees because it does not have enough work. In such a
situation, an employee is not entitled to paid sick leave or expanded family and medical leave
but may be eligible for unemployment insurance benefits. Employers, however, may not
discharge, discipline or otherwise discriminate against an employee who takes paid sick leave
under FFCRA, files a complaint or institutes a proceeding under FFCRA.

Am | required to restore employee to his or her position after taking sick leave or expanded
family medical leave?

An employer is generally required to restore employee to same or equivalent position
after returning from paid sick leave or expanded family and medical leave. However, an
employee is not protected from employment actions such as layoffs that would have occurred
regardless of whether the employee took paid sick leave. The employer must be able to
demonstrate that the employee would have been laid off even if he or she had not taken leave
and that the employer’s actions were not motivated by any discriminatory reasons. There are
also exceptions for certain “key” employees and employers that have fewer than 25 employees.

Are employees who have used leave under the Family and Medical Leave Act (“FMLA”)
entitled to leave under FFCRA?

Employees are entitled to two weeks of paid sick leave regardless of whether they have
taken leave under FMLA. However, an employee’s eligibility for expanded family and medical
leave (or child care leave) depends upon how much leave he or she has already taken during
the 12 month period that the employer uses for FMLA leave. An employee is entitled to 12
workweeks for FMLA or expanded family medical leave during a 12-month period. If an
employee has taken some not but not all 12 workweeks of leave under FMLA, he or she may
take the remaining portion of leave available. If an employee has taken 12 workweeks of FMLA
leave during this 12 month period, then he or she may not take additional expanded family and
medical leave.

Is all leave under the FMILA now paid leave?

No. The only paid leave under FMLA is expanded family and medical leave used to care
for a child because his or her school or place of care is unavailable due to COVID-19 related
reasons (or child care leave). This leave expires on December 31, 2020.

What notice and information are employees required to provide employers to take paid leave
under FFCRA?

Notice of paid sick leave or expanded family and medical leave may not be required in
advance and may only be required after the first workday (or portion thereof) for which an
employee takes leave. An employee is only required to provide oral notice and sufficient
information for the employer to determine whether leave is covered by FFCRA. An employee is
required to provide the following information: (1) employee’s name; (2) date(s) for which leave



is requested; (3) qualifying reason for the leave; and (4) oral or written statement that
employee is unable to work because of the qualified reason for the leave. In addition, an
employee may be required to provide the following information depending upon the reason for
the leave: the name of the government entity that issued the quarantine or isolation order,
name of health care provider that advised employee to self-quarantine, name of child being
cared for, name of school or place of care that has become closed or unavailable, and
representation that no other suitable person will be caring for the child. Employer may also
request any additional material needed to support a request for tax credits.

How long should employers keep documentation of FFCRA leave paid?

Employers should keep supporting documentation of all leave paid under FFCRA for four
years regardless of whether leave was granted or denied. Such documentation should include
written or oral notice provide by employee, any medical notes or documentation (which should
be kept confidential), documentation showing how the employer calculated and determined
the amount of paid leave, documentation of any exemptions claimed, documentation of tax
credits filed, and documentation of reasons for denial of any paid leave requests.

Are employers required to maintain health care coverage while an employee is taking paid
leave under FFCRA?

Yes. An employer must maintain the employee’s coverage in any group health plan
under the same conditions.

Are employers required to provide any financial compensation or reimbursement for unused
sick leave or expanded family and medical leave?

No.

Are employees permitted to take paid sick leave or expanded family and medical leave
intermittently?

Yes but only if the employer and the employee agree. The employer may memorialize
this agreement in writing. An employee however may not take leave intermittently if he or she
is required to report to worksite (i.e. may not telework due to the nature of the job) and is
taking leave for qualified reasons 1 through 4 and 6.
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